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The All-Wales Convention

The All-Wales Convention, established as part of the One Wales coalition agreement between Labour and Plaid Cymru, began charting a path towards primary powers in the summer of 2008. In considering its task it is as well, first, to glance back at the past and how we have dealt with previous efforts at promoting common agreement about governing our affairs. There should be no apologies for injecting an historical perspective into this debate since, as is often quoted, those who do not understand or acknowledge their history will be condemned to repeat it.
 And over the past half-century there have been a number of efforts to achieve a cross-party consensus on constitutional change. In different ways each moved the debate on, but none achieved their immediate objective.

It is also worth dwelling a little on the Scottish experience of Conventions since the contrast with Wales’s engagement with this territory is illuminating. But first we should ask what the All-Wales Convention is or should be about. One definition was provided by the precursor to the 1990s Scottish Convention, A Claim of Right for Scotland, published in July 1988, which stated:

“A Constitutional Convention is a representative body convened to fill the democratic gap when the government of an existing state has partly or wholly failed, or when a government needs to be created for a new, or re-created for an old, country. It may perform several tasks, but one invariable task is to draw up a new constitution.”

Plainly, the Welsh Convention is not tasked with drawing up a new constitution. It is not even called a Constitutional Convention. Rather it is known as the All-Wales Convention and its primary task, as the One Wales agreement made clear and as the fourth of the five elements in its terms of reference declares, is to:

“Assess the level of public support for giving the National Assembly for Wales primary law making powers.”

At the same time, this primary purpose is qualified by the first two elements of the terms of reference which state the Convention’s role is to:

“Raise awareness and improve understanding of the current arrangements for devolved government in Wales and of the provisions of Part 4 of the Government of Wales Act 2006, and their future implications for the governance of Wales.”

And:

“Facilitate and stimulate a widespread, thorough and participative consultation at all levels of Welsh society on the issue of primary law making powers.”

These two elements should make it possible to open a debate on the meaning of primary law making powers and their implication for the future relationship between Wales and Westminster. Indeed, this is a debate that is long overdue and one that should enable us to address a further question. What is the distinction between the Assembly gaining primary law making powers, following a referendum, and the current arrangements for promoting legislative Measures under the terms of the 2006 Act?

Assembly Measures

On the face of it, this is a simple question. Nonetheless it has large implications. In the first place an Assembly Measure is no mean implement. It can do one of two things, both of which are radical in terms of Wales’s relationship with Westminster. It can:

(i) Amend, repeal or extend the provisions of an existing Act of Parliament in their application to Wales.

Or

(ii) Make entirely new provisions in relation to Wales.

Such interventions should not be under-estimated. Cumulatively, in making Measures unique to Wales, the Assembly could embark upon the task of creating a book of law of its own for the first time since the Laws of Hywel Dda were codified between 880 and 950. In the process we could move towards creating our own Welsh jurisdiction, thereby developing a distinctive law and legal system separate from England, along the lines of both Scotland and Northern Ireland. This is what the Presiding Officer had in mind when he declared that the 2006 Act would result in a profound change in the legal relationship between Wales and England. As he put it:

“The new Government of Wales Act 2006 shakes the historic relationship between England and Wales to its roots … The new legal situation in Wales means that we can now talk of the Welsh Statute Book, Welsh Law, and of redeveloping a body of laws which link us historically with the laws of the princes – the Law of Hywel – one of Welsh culture’s most splendid creations, a powerful symbol of our unity and identity, as powerful indeed as the Welsh language itself.”

Given this significance, what is the importance of the distinction between the Assembly gaining primary law making powers and the arrangements under the 2006 Act? It is simply that under current arrangements the National Assembly remains firmly subordinate to Westminster in pursuing its legislative aspirations. There is no sense that the Assembly has real legislative autonomy in the fields for which it is responsible. There is no sharing of sovereignty, as for example there is in practice (though not in constitutional theory) between the Scottish Parliament and Westminster.

Under present arrangements, if it wants to legislate the National Assembly has to go cap in hand to the Westminster Parliament to ask it to approve what is called a Legislative Competence Order (LCO) to devolve competence for the Assembly to pass measures in prescribed fields. The 2006 Act came into force in May 2007. A full year since then the Assembly had succeeded in prising just one Legislative Competence Order out of Westminster, relating to additional learning needs.

It should be added that by that same time there were also a fair number of Legislative Competence Orders in the pipeline. The Welsh Affairs Committee held a pre-legislative scrutiny on a wide-ranging LCO dealing with vulnerable children, for example, and was reviewing another on affordable housing. The Assembly Government had published, and an Assembly Committee reported on, a proposed LCO on environmental protection and waste management, which the Wales Office had been sitting on for quite a while. The Assembly Government was preparing another on the Welsh Language, the precursor of the promised new Welsh Language Act or Measure. And individual AMs had put forward five other LCOs. 

This might be regarded as a modest record, reflecting the fact that the National Assembly was finding its feet as a legislature. Yet even this level of activity produced a complaint from the Welsh Affairs Select Committee in the House of Commons that it was being overburdened, and even ‘swamped’ by the workload. In a memorandum to Secretary of State for Wales Paul Murphy the Committee said:

“We were told that there would be four or five LCOs annually, which we agreed with the Parliamentary Under-Secretary was ‘manageable’. In fact the number of LCOs which have been proposed in the last 12 months has reached 11 already, including six by individual AMs. We urge the Assembly and the Wales Office to find ways of giving a proper focus to legislative work, aiming at producing a reasonable number of high-quality orders each year rather than allowing volume to swamp the system here and in the Assembly as seems to be happening at the moment.”
 

Meanwhile, there was less progress on Measure-making in the Assembly than promoting LC0s at Westminster. After a year eight draft Measures had been proposed, but only one had made much progress. This was on NHS Redress, and that was relatively uncontroversial because it merely conferred secondary law making powers on Welsh Ministers rather than providing the appropriate substantive law. 

However, the main point in all of this is that the procedures for achieving Legislative Competence Orders are highly complex, even arcane. First of all, a LCO proposal has to be considered and debated in the Assembly, in two stages (i) pre-legislative scrutiny in committee when amendments can be considered; and (ii) legislative scrutiny in plenary when no amendments are allowed. 

Then the Secretary of State for Wales must consider whether he agrees with it. If he doesn’t he has to give his reasons to the Assembly within 60 days, reasons which can be subject to judicial review. If he does agree with the proposal he will lay it before both Houses of the Westminster Parliament. There are then pre-legislative scrutiny stages at Westminster, by the Welsh Affairs Committee in the Commons and the Constitution Committee in the Lords. Both houses then have to debate and approve it – or not. Then the Queen has to sign it. Then it is passed back to the Assembly to consider what Measures it can produce under it.

What this extended procedure means is that Legislative Competence Orders, and the Measures that can be made in their wake, take an inordinately long time, even when there is a broad consensus around whatever change is contemplated. A case in point is a Legislative Competence Order on carers being pursued by Helen Mary Jones, AM for Llanelli. She won a Members ballot in December 2007 and had her proposal debated in plenary the following February. Her proposal, which would place a statutory requirement on health and social services providers to identify carers and inform them of their rights, won unanimous support from all parties.
 Nevertheless, Helen Mary Jones believes the procedures then needed to be gone through at Westminster and Cardiff Bay could take as much as two years before a Measure had a chance of coming into force:

“If we didn’t have to go through Westminster we could pass this legislation in a couple of months. Carers groups in Wales find the delay inexplicable. Understandably, they ask why we have to go through Westminster when this is a completely devolved area.”

Where Sovereignty Lies

What the LCO process underlines is that the sovereignty, or where the real power lies, still resides in Westminster. It is this question of sovereignty that goes to the heart of the matter. Notionally, all power devolved by Westminster – whether to Scotland, Wales or Northern Ireland – is power retained. That is to say, and in theory at least, Westminster retains complete sovereignty. Theoretically it could abolish the National Assembly or even the Scottish Parliament. But we know that, in practice, it cannot.

So, paradoxically and illogically – but typically under the unwritten British Constitution – we have degrees and portioning out of sovereignty within the devolution processes underway inside the United Kingdom. Nowhere is this made more clear than in the contrasting methods for devolving powers to Scotland and Wales. Under the 1998 Scotland Act devolution is simple, straightforward and transparent. All powers are transferred to the Scottish Parliament unless specifically reserved to Westminster. The reserved functions are those where it is considered important to have a common regime across the United Kingdom, for instance social security, tax collection, defence, and foreign affairs. Everything else is devolved. Typically, the devolved powers had been the responsibility of Scottish Office Ministers, including health, education, justice, local government, and agriculture. On these matters sovereignty is, in effect, passed to the Scottish Executive.

In the case of Wales, however, everything devolved is itemised and labelled in policy Fields and Matters. The powers are derived from specific ministerial functions named in pieces of primary and secondary legislation scattered across the Westminster Statute Book. In all some 5,000 separate functions were set out in the first Transfer of Functions Order that was appended to the 1998 Wales Act, and more have been added since.

Within the 1998 Act these functions had to be transferred to some authority. In the absence of full legislative powers, and hence a clearly defined, separate Administration, the drafters of the Bill came up with the notion of the Assembly as a whole, as a corporate body to which the powers would be transferred. Of course, in quite short order there was a de facto separation between the legislative and executive parts of the Assembly, which has now been formalised by the 2006 Act.

However, and this is the main point, in this process there was no sense that sovereignty over the devolved functions was being passed to Wales. Indeed, and in contrast with the Scotland Act, the architecture and tone of the Wales Act was to see the Assembly as, in essence, a tier of local government. In turn this produced all the complexities and difficulties over the years in both understanding the operation of the Assembly and defining in detail what it can and cannot do. 

And therein lies the answer to the question about the distinction between the Assembly gaining primary law making powers following a referendum, and the current arrangements for promoting legislative Measures. Once the Assembly has untrammelled authority over its devolved functions, that is to say once it does not have to go cap in hand to Westminster for Legislative Competence Orders to allow it to legislate, it will be able to exercise sovereignty in the areas over which it has powers.

It follows, and indeed it becomes urgent, that when that comes about, there should be clarity and transparency over the precise nature of the Assembly’s functions, as is the case with Scotland. 

The Richard Commission

The Richard Commission – the nearest thing Wales has had to a Constitutional Convention – made this exact point in recommending that primary legislative powers should be given to the National Assembly. The Commission recommended that in describing the Assembly’s powers the Scottish model should be followed. As the Commission put it, everything should be “devolved to the Assembly unless specifically reserved”. This, it said, would require a new Bill in Westminster amending the 1998 Wales Act. 

The good news for the All-Wales Convention is that, if we were to pursue this now we may not require a new Bill to amend the 2006 Act. Schedule 7 of the 2006 Wales Act sets out the Subjects on which the Assembly would have primary legislative competence, following a successful referendum, in a broader form than is found in the functions transferred by the 1998 Act. Consequently, the Schedule could be amended to bring it into line with the Scottish pattern, by an Order in Council. The All-Wales Convention should carefully consider the case for this since, as the Richard Commission argued, it:

“…will improve the accountability and clarity of the legislative process, with benefits for the people of Wales, the politicians who serve them, and civil society. …Complexity would not disappear from the settlement: as in other devolved and federal systems, there will continue to be areas where the competence of the UK government and that of the devolved government overlap. But in cases of doubt, the burden of proof will benefit devolution – matters not specifically reserved to the UK government would fall within the competence of the Assembly.”

On the other hand, if primary powers were simply grafted on to the existing architecture of the 1998 and 2006 Acts then, as the Richard Commission also stated: 

“ …the growth of the Assembly’s powers would continue to depend on the agreements reached with Whitehall and Westminster on the scope of powers to be conferred in each new Bill.”
 

In other words, the National Assembly’s sovereignty over its devolved functions would be more restrained than would otherwise be the case. In making its case the Richard Commission also quoted from the 1997 White Paper Scotland’s Parliament. This stated:

“The Scotland Act 1978 provided for the transfer of specified areas of legislative and executive competence. …It would have required frequent updating and might have given rise to regular legal arguments about whether particular matters were or were not devolved. This approach now seems incompatible with the Government’s objective of ensuring maximum clarity and stability. Consequently the legislation establishing the Scottish Parliament will follow the approach of the Northern Ireland Constitution Act 1973 in listing matters reserved to the UK Parliament rather than specifying devolved matters.”

So the question arises, why were Wales and Scotland treated so differently in this respect when it came to drafting their respective devolution Bills following the referendums of 1997? In the first place greater powers, and indeed, a large measure of sovereignty over them were being handed to the Scottish Parliament. In turn this demanded the transparency that a clear demarcation of authority provided.

In the case of Scotland, too, the fact that country already operated a separate jurisdiction, for the operation and administration of its criminal justice system, made it easier to demarcate powers. Indeed, the fact that Wales has yet to achieve a distinctive jurisdiction was a major reason why parliamentary draftsmen claimed it would be difficult, if not impossible to construct the 1998 and 2006 Wales Acts on the same basis as the Scottish legislation. However, the very act of framing the Welsh Acts in this way would have resulted in the creation of a de facto Welsh jurisdiction. In practice their passage would have provided the answer to the problem. 

Apart from the inherent conservatism of the drafters, there was no constitutional reason why the Scottish approach could not have been adopted in the Wales Bill. Indeed, as the Bill was about to begin its Parliamentary process, in November 1997, Welsh Office Ministers considered simplifying it. This would have involved two changes:

1. Instead of identifying all the specific powers to be transferred, subsequently listed in the Transfer of Functions Order, transfer of executive and legislative power (and further transfers at a later stage) would simply have been allowed by Order in Council.

2. A distinct Administration would be identified to which the Assembly’s powers would be transferred, thereby circumventing the need to embrace the whole Assembly as a body corporate. 

That would have been a step towards the Scottish model and would have enabled the Assembly to develop in a more straightforward way in becoming a parliamentary institution. However, at the same time as these changes were being contemplated the Secretary of State Ron Davies was negotiating the timetabling of the Bill to ensure it was placed in the House of Commons queue ahead of the Bill to establish the Scottish Parliament, thereby guaranteeing its passage. This period, which was in the immediate wake of the closely fought referendum, remained an anxious time for Welsh pro-devolutionists. Doubts had been raised about some aspects of the count, and even whether the narrowness of the result justified pressing ahead with Welsh devolution at all. 

At this stage as well, the Conservatives remained implacably opposed, and it was thought there might be difficulty in getting the legislation through Parliament, especially through the House of Lords. Advised that redrafting the Bill would take two or three weeks, in which case it might lose its position ahead of the Scotland Bill, Ron Davies resolved to press ahead without any changes to ensure that, however imperfect, the legislation would reach the statute book without risking delay.
 This episode confirmed that the central architecture of the 1998 Wales Act was determined more by political compromise and tactics than considerations of constitutional consistency or coherence.

The Claim of Sovereignty

Ultimately, however, this question of the transfer of effective sovereignty over the National Assembly’s areas of responsibility is not simply a legal or even constitutional matter. The history and politics that lie behind it are more important since constitutional arrangements – both their strengths and their inadequacies - invariably flow from the politics that drive them.

In exploring this dimension it is instructive to look at the Scottish experience. In their prologue to the Claim of Right that prefigured the Scottish Convention that began work in 1988, the Chairman Sir Robert Grieve and Secretary Jim Ross referred back to previous Claims for Scotland, those in 1689 and 1842, and declared:

“We hold ourselves fully justified in registering a general Claim of Right on behalf of Scotland, namely that Scotland has the right to insist on articulating its own demands and grievances, rather than have them articulated for it by a Government utterly unrepresentative of Scots.”

In this statement they were asserting the essential sovereignty of Scotland. The 1689 Claim of Right, emanating from a Scottish Convention in that year, resolved that James II  (James VII of Scotland) had abdicated the Crown by leaving England. It further prohibited royal prerogative from overriding the law, required the Scottish Parliament’s consent for the raising of supply, and demanded frequent meetings of the Scottish Parliament with freedom of debate. 

Now step forward to 1842, when the General Assembly of the Church of Scotland drew up a Claim of Right insisting on the complete spiritual independence of the Church, arising from anger against lay patrons ‘intrusion’ of Ministers against the wishes of the congregations. This Claim was rejected by the Tory Prime Minister Sir Robert Peel and led to the great Disruption the following year when nearly half of the Scottish Church withdrew from the General Assembly to establish the Free Church of Scotland.

What these episodes illustrate is the Scottish tradition, linked to Scottish institutions, of asserting the essential sovereignty of the people of Scotland. As the historian Owen Dudley Edwards remarked, in relation to the 1988 document that is now displayed in the Scottish Parliament:

“A Claim of Right for Scotland has important Welsh, Irish and English implications as an example, but it emerges because Scotland, unlike Ireland or Wales, is not present in the United Kingdom by the right of conquest, an ancient formula in political theory, however dubious in ethics. The United Kingdom has been challenged in the past by both Protestant and Catholic movements in Ireland embodying parliamentary and extra-parliamentary agitation; it has been more subtly challenged by cultural evangelism in Wales. Individual thinkers in both countries have produced arguments and manifestos from time to time. But it is difficult to see national or ethnic self-expression in either country asserting itself through the origination of an instrument such as this, although now that Scotland has done so the example may prove infectious.”

Lost Opportunities

It has yet to be so in Wales, with one exception and that was the Richard Commission between 2000 and 2004. There have been a number of efforts during the last century to achieve a cross-party consensus and an expression of national sovereignty around democratic reform and constitutional change in Wales. But generally they have come to naught. And it has to be said that this is almost wholly because of the attitude of the Labour Party. Three moments stand out.

The first was in the 1950s when the Labour Party in Wales refused to be associated as an organisation with the Parliament for Wales Campaign of that decade – though individual Labour MPs played a notable role, in particular S.O. Davies (Merthyr) and Cledwyn Hughes (Anglesey). In his report to the 1955 annual conference of the then Regional Council of Labour its secretary Cliff Prothero set out the party establishment view that:

“…any kind of devolution required in Wales can be discussed within the confines of the Labour movement.”

There was an effort in the early 1990s to establish a Welsh Convention along the lines of the Scottish Convention. Indeed, in the immediate wake of the 1992 general election the Wales TUC passed a resolution calling for such a Convention to be set up. There were meetings involving trade union leaders and others in civil society, and the then Archbishop of Wales, the Right Reverend Alwyn Rice Jones, was poised to lead the movement. But the Welsh Executive of the Labour party again refused to be involved. As the then general secretary Anita Gale put it in a circular to party organisations:

“The Executive believes that the Party, with the support of 50 per cent of the electorate in Wales, and a firm commitment to the establishment of a Welsh Assembly, has no need to join with the minority parties in a campaign whose aims and activities cannot be subject to the democratic control of Labour Party members.”

Again, as in the 1950s, a number of individual leaders in the Welsh Labour Party stood out against this edict, notably three MPs: Peter Hain (Neath), Jon Owen Jones (Cardiff Central) and Paul Flynn (Newport West). But the party line remained opposed to any engagement with the wider political and civil society in Wales. It chose to confine democratic legitimacy within the ranks of the Labour Party, rather than allow it to be expressed by a range of organisations representative of the nation as a whole. There was a gesture to wider inclusiveness when, in response to the calls for a Convention, the party established a Commission under the chairmanship of Ken Hopkins, a leading member of the Welsh Executive and secretary to the Rhondda Labour Party, to examine the party’s policy. This Commission was allowed to consider representations from organisations and individuals outside the party. However, in effect, it was a Labour initiative. The endpoint in 1995, following debates in a number of annual conferences, was an Assembly designed very much along 1979 lines, with 80 members, two for each Parliamentary constituency elected by first-past-the-post, thereby guaranteeing Labour dominance. A system of partial proportional representation was only conceded a year later following the imposition of a referendum and pressure on the Welsh party from Tony Blair. It was acknowledged that a referendum could not be won without co-operation with the Liberal Democrats and Plaid Cymru and that they would not engage without a concession on proportional representation.

The third opportunity came in the era of the Richard Commission. The establishment and work of this all-party Commission was the sole extensive period in modern Wales when a breath of fresh air energised constitutional debates, opening the shutters to a free-flow of discussion and the emergence of a genuinely representative consensus of what for the first time could be called Welsh civil society. Of course, it was not as representative or as extensive as the Scottish Convention, but it was the closest we have come to it. 

Yet immediately the Commission’s report was published, the debate was closed down once more, reverting to the pre-devolution norm, with the key arguments and decisions taken inside one party alone, the Labour Party. Moving to full legislative powers was a step too far, and certainly too soon, for a majority of the 29 Welsh Labour MPs at Westminster. They were fearful that this would result in a reduction of their number as has happened in Scotland. Increasing the number of Assembly Members from 60 to 80 and electing them by STV, other key Richard Commission recommendations, were equally unpalatable.

Instead Labour came forward with the 2006 Act, what Professor Richard Wyn Jones, Director of the Institute of Welsh Politics at Aberystwyth University, has called “constitution-making as a private enterprise”.
 Launching his report in 2004 Lord Richard described the 1998 Act as “grotesque” and a “lawyers’ nightmare”.
 In early 2008 Richard Wyn Jones described the 2006 Act as “misshapen and monstrous”.
 It cannot be the last word on the Welsh constitution. If primary law making powers for the National Assembly are to be a genuine expression of the sovereignty of the Welsh people then we will need to revisit the 2006 Act. We need to straighten it out, sharpen it up, and generally make it fit for purpose along the lines of the Richard Commission recommendations. 

In short we need to claim Welsh sovereignty over devolved matters that is presently being denied. In doing so we will, of course, be contravening the letter of the British unwritten constitution that declares sovereignty to be indivisible and to lie with the Crown in Parliament. In this matter, however, we should abide by the prior, moral injunction that has long been followed by the Scots, that sovereignty lies with the people, and in this case the people of Wales. In practice, in the developing process of devolution within the United Kingdom, sovereignty is a fluid concept, a sharing of power.

Sovereignty’s Denial

Why is it that, in contrast with Scotland, sovereignty has been denied to the people of Wales, even in the limited sense that applies to the current devolution settlement? Another way of putting this question is to ask why we have found it so difficult to come together across party divides and produce a common agreement upon which the nation’s affairs should be conducted. The answer is to be found in the way Welsh politics have been overwhelmingly dominated by Liberalism, followed by Labourism over most of the past 150 years. The domination of these parties led them to believe that they embraced the essence of Welsh representation to such a powerful extent that no other force or point of view needed to be taken into account. 

In the second half of the 19th Century Welsh Liberalism was first to achieve this hegemonic position. Following the reforms of the franchise, Welsh Liberals won almost 60 per cent of the vote in the 1885 election, which rose to 65 per cent in 1895. In that election year the Liberals won 24 of the Welsh constituencies compared with eight by the Conservatives. In the 1906 election the Conservatives famously failed to win a single seat in Wales.

Of course, this hegemony was completely undermined by the First World War and the new politics of class in which Labour eventually emerged as the overwhelming political force in industrial south Wales. By 1929 Labour was by far the largest party in Wales, and even in the devastating election of 1931 succeeded in maintaining 15 seats in the south Wales coalfield, providing a third of all Labour MPs returned to Westminster in that year. Following World War II Labour control spread to much of the rest of the country, achieving a high point in 1966 when it captured 32 of the 36 Welsh constituencies, a moment as significant as that achieved by the Liberals in 1906.

Throughout the period of this domination, Liberalism followed by Labourism, seemed to represent the essence of what Welshness was felt to be. In the Liberal era overriding concerns were land reform, temperance, the spread of education, nonconformity and the disestablishment of the Church of England, with home rule seen to be the solution to these and other grievances and aspirations. In the 20th Century, Welshness became associated with the values espoused by the Labour movement, the collectivist ethos of the coalfield and the Fed, the miners’ union, together with a sense of international class obligations, represented most notably by the Welsh contribution to the republican cause during the Spanish Civil War.

However, as the historian Merfyn Jones has pointed out, the values associated first with Liberalism, and then Labourism were essentially causes to which people adhered, rather than embodying the essence of the nation. Although in their time these causes did to a great extent come to signify Welshness, they did not describe a nation to which one could belong. Despite the relative hegemony of the Liberal and Labour movements, many were still excluded. As Merfyn Jones put it in an influential article on Welsh identity:

“The overwhelming strength, in electoral terms, of first the Liberal Party and then the Labour Party gave Wales a sharply delineated political identity, but in both cases this was not based on a sense of all the Welsh as a constituency. Rather was it a case of a large section of that constituency choosing to ally with a particular world view that then, given their majoritarian status, effectively appropriated a Welsh identity to itself, creating a Welshness in its own image. Thus the Liberal Wales was nonconformist, closely associated with the Welsh language, temperate, and based on the community of interest between small farmers, industrial workers and small businessmen and professionals in the gwerin. The Labour Wales continued many of these themes but emphasised also its working-class base. Both parties attempted to exclude from membership of this Welsh political culture those elements that appeared to oppose those interests, in particular Welsh Conservatives.”

Writing in 1992 Merfyn Jones’s main purpose was to explore what basis for Welsh identity existed in the wake of the demise of the socio-economic foundation of both these forces. As he put it, looking back at the aftermath of the 1984-85 miners strike:

“…the abrupt creation of a Wales without miners devastated far more than the mining communities themselves. It also punctured a whole nexus of images and self-images of the Welsh, clichés as well a genuine human achievement, which seemed to have been inextricably bound up with coal mining and a small number of other industries, notably steel, tinplate, and slate.”
 

Politically, while Labour was still dominant it was clear that its high point had been in the 1960s and that it was experiencing a long, secular decline. Meanwhile, there was a crisis in rural Wales, with large-scale in-migration precipitating a hollowing out of the Welsh-speaking heartland, long held to be the essential location of traditional Welsh identity. The one area where any vitality was to be observed was in the growth of all-Wales institutions, what Merfyn Jones described as a proto-state, one that held out the only positive prospect for building a renewed national identity:

“The Welsh are in the process of being defined, not in terms of shared occupational experience or common religious inheritance or the survival of an ancient European language or for contributing to the Welsh radical tradition, but rather by reference to the institutions that they inhabit, influence and react to. This new identity may lack the ethical and political imperatives that characterised Welsh life for two centuries, but it increasingly appears to be the only identity available.”

The accuracy of this judgement was borne out during the next two decades which saw, first the creation of the National Assembly in 1999, and then its rapid evolution in a parliamentary direction. Importantly, this new period witnessed the creation of a civic framework for identity in which a sense of sovereignty of the people of Wales could be expressed for the first time. No longer was national sovereignty to be confined within political parties. No longer was it to be constrained by a set of values which, however admirable in their own terms, nevertheless prevented an inclusive expression of Welshness. It was noteworthy that in the early years of the National Assembly the idea of ‘inclusivity’ was constantly enjoined, not least by the Assembly’s essential architect, Ron Davies. As he insisted, in a speech to the Wales Labour Party conference in Swansea in May 1996, the forthcoming Assembly would not be the property of the Labour Party alone:

“We will provide the leadership but we don’t own the process. That’s why we have to be inclusive and reach out to the other political parties to find out where common ground exists. … If you are embarking on a project of reconstructing a democracy, of building a new society, there’s a lot of common sense in seeking agreement and making compromises.”

This philosophy was behind Labour’s eventual commitment to at least partial proportion in elections to the Assembly. It was also behind the commitment of both Labour and Plaid Cymru to ensure that they selected equal numbers of men and women to stand in winnable seats.
 It was as though a civic culture was being willed into existence, as the necessary democratic current to drive the devolution process forward. It was noteworthy, too, that when First Minster Rhodri Morgan announced the membership of the All-Wales Convention (see panel) he declared:

“We have been seeking a cross-section of Welsh life and opinion who can tap into the views of ordinary Welsh people.”

MEMBERS OF THE ALL WALES CONVENTION 
The Executive Committee of the All Wales Convention, announced on 4 July 2008, has 16 members, plus the Chairman, former British Ambassador to the United Nations Sir Emyr Jones Parry. The membership is made up of three groups: 
Appointed Through Open Competition   

Joan Asby of Narberth, Pembrokeshire, Chief Officer of PLANED (Pembrokeshire Local Action Network for Enterprise and Development). 

Nicholas Bennett of Cardiff, is Chief Executive of Community Housing Cymru which represents Housing Associations. 

Sally Hyman of Baglan, Port Talbot, a former headteacher at Bedwellty Comprehensive School she is Chair of RSPCA Cymru. 

Shereen Williams of Newport, is Director of the Council of Ethnic Minority Voluntary Sector Organisation in Wales.

Representatives from Organisations 

Aled Edwards, Faith Forum 

Laura Hayes, Funky Dragon 

Harry Ludgate, Wales CBI 

John R. Jones, Wales Council for Voluntary Action

Paul O’Shea, Wales TUC 

Shân Ashton, Wales Women’s National Coalition

Rhodri Evans, Young Farmers Club.

Steve Thomas, Welsh Local Government Association

Political Nominees

   

Alex Aldridge, Labour, a member of Flintshire County Council since 1995. 

Marc Phillips, Plaid Cymru, former chair of the party is Head of BBC Children in Need in Wales.

Paul Valerio, Welsh Conservatives, a former Swansea councilor he served on the Richard Commission. 

Rob Humphreys Liberal Democrats, a former President of the party he is Director of the Open University in Wales.
The New Political Pluralism

It is no coincidence either, that the emergence of civic Wales over the past few decades has been accompanied by a new pluralism in Welsh political life. This trend was underlined by the results of the May 2008 local elections when Labour’s near century-long domination of Welsh local politics came to an end. Labour lost a swathe of seats and control of six councils, confirming a trend of secular decline that has been underway for the better part of a decade. The table and chart below tell the story.

Wales local election results: 2008 and 2004 compared

	
	Lab
	Con
	Plaid
	Lib Dem
	Ind/Other

	Seats won 

(change on 2004)
	344

(-122)
	173

(+62)
	207

(+33)
	162

(+21)
	378

(+6)

	2004 % vote
	30.6
	11
	16.4
	13.9
	28.1

	2008 % vote
	26.6
	15.6
	16.9
	12.9
	28


[image: image5.png]Trends: 1995 to 2008 local election results

1995 1999 2004 2008
Councils controlled
Number 14 8 8 2
Change < -6 0 -6
Seats won
Number 726 563 479 345
Per cent 57.1 443 37.9 273
Percentage point change : -12.8 6.4 -10.6
Share of the vote won (%) 436 344 30.6 26.6
Percentage point change . 9.2 -3.8 -4.0
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Source: National Assembly Members Service – Local Election Results 2008, June 2008.

The local elections deepened and extended the collapse of Labour’s control of local government that began when they were last held in 2004. In that election the Liberal Democrats took the initiative in forcing Labour out of power across much of the southern coastal belt, including Swansea, Bridgend and Cardiff, together with Wrexham in the north. Four years later a combination of other political forces, led in the main by non-party groups, have forced Labour out of power in much of its traditional Welsh heartland territory, including Merthyr, Caerphilly, Blaenau Gwent, Torfaen, and Newport in the south, and Flintshire in the north-east.

Labour now controls just two Welsh counties, Neath Port Talbot and Rhondda Cynon Taf, and will run Bridgend with the help of a couple of Independents, in effect wresting control back from the Liberal Democrats. But even in Rhondda Cynon Taf it lost ground and would probably have fared a good deal worse had Plaid Cymru found more candidates. Eleven Labour councillors were returned unopposed, while Plaid fell 17 short of fielding a full slate of candidates in a council it controlled between 1999 and 2004. As Rhondda’s MP Chris Bryant told the Western Mail as the results came in, “Its an anxiety about Labour, an anxiety crisis. We’ve got to listen and reassure people about the economy.”

The overall picture was one of Labour losing and the other parties and independents gaining. It was as though the slogan for the election was ‘Anything but Labour’. The party’s previous hegemony meant that, despite the blood-letting, it remains the party political largest force in Welsh local government. Nevertheless, henceforth pluralism will be the defining characteristic of Welsh politics.

Sovereignty’s Demand

Thirty years ago I explored many of the themes of this paper in an analysis of the first devolution referendum in 1979 and the general election of that year that closely followed. I judged that since the industrial revolution the nationality of Wales had been prevented from developing into widespread nationalism by the remarkable achievement of first the Liberal Party and then the Labour Party, in smothering and locking Wales firmly into the British system. As I put it:

“The period of Liberal supremacy climaxed with its winning 29 out of the 35 seats in the 1906 general election. There ensued a rapid decline but Labour quickly moved to fill the vacuum and its success story culminated in the 1966 general election when it won 32 out of 36 seats. In this sense both the Liberal Party and Labour have been the major centralising force in the British political system, fully engaging Wales and to a lesser, but vitally important, extent Scotland in mainstream British politics.”

However, I also judged that the outcome of the referendum and election, in which Labour’s Welsh representation had fallen to 21 seats, meant that the old certainties about Welsh politics had come to an end:

“The metaphor of Wales as a Nonconformist, one-class single-party state, complete with a Welsh veneered collaborating elite working at long range in London, is rapidly becoming untenable.”

Although premature – by some 30 years – that judgement can now be seen as broadly correct. In place of more than 100 years of single party domination, in which the possibility of Welsh popular sovereignty was extinguished, we now have the emergence of a civic culture, built around an inclusive National Assembly, with the potential for demanding sovereignty over at least the nation’s domestic affairs. It is now the role of the All-Wales Convention to assess and articulate this demand. By any standards it is an advance.

� The remark was made by the Spanish poet and philosopher George Satayana. As he put it in his Reason in Common Sense, the first volume of his The Phases of Human Progress, published in 1906, “Those who cannot remember the past, are condemned to repeat it.” Alongside this quotation there is another, which in this story is equally instructive, from the American writer William Faulkner, “The past is not dead. It is not even past.”


� Part IV of the 2006 Wales Act enables the Assembly to constitute itself as a full law-making Parliament, following a positive referendum result.


� Lord Dafydd Elis-Thomas, Dod a'r Swyddfa Gartref / Bringing the Office Home, address at the National Eisteddfod, Mold, 2007.


� Western Mail, 25 July 2008.


� It is estimated that there are 356,000 carers in Wales. However, only 9,931 of these are known to social services across Wales. See Assembly Record, 20 February 2008, for the account of the debate on the LCO.


� She was speaking at an IWA / Cynmru Yfory conference , From Assembly to Senedd, in Cardiff on 29 April 2008.


� Report of the Richard Commission, Chapter 14, paras. 21-22, 2004.


� Ibid. Chapter 13, para 19.


� Scottish Office, Scotland’s Parliament, para 4.3, July 1997.


� Interview with Ron Davies, September 2000. Quoted in J. Barry Jones and John Osmond (Eds.), Inclusive Government and Party Management, IWA, March 2001, page 13.


� Owen Dudley Edwards, ‘Introduction’, A Claim of Right for Scotland, Polygon, 1989.


� Cliff Prothero, Recount, Omskirk, Lancashire and Northride, 1982, page 68.


� Anita Gale, ‘Executive Advice on the Organisation “Parliament for Wales Campaign”’, 20 September 1993.


� Richard Wyn Jones, Devolution: The Next Step. And the one after that, Lecture to Public Affairs Cymru, Cardiff, January 2008.


� Quoted in John Osmond, Ed., Welsh Politics Come of Age: Responses to the Richard Commission, IWA, 2005, page 11.


� Ibid.


� R. Merfyn Jones, ‘Beyond Identity? The Reconstruction of the Welsh?’ Journal of British Studies, University of Chicago Press, October 1992.


� Ibid.


� Ibid.


� Quoted in Ron Davies,  Devolution – A Process Not an Event, IWA, February 1999. See also Paul Chaney and Ralph Fevre, ‘Ron Davies and the Cult of ‘Inclusiveness’: Devolution and Participation in Wales’, Contemporary Wales, Vol. 14, September 2001.


� Labour twinned constituencies and ensure that males and females had equal representation while  Plaid Cymru placed a woman at the head of the regional lists. 


� Western Mail, 4 July 2008.


� Western Mail, 2 May 2008.


� John Osmond, ‘Mr Morris and the Elephant – the Referendum, the election and the future of Welsh politics’, Planet No 48, May 1979.
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